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RESOLUTION 2013-246
A RESOLUTION MAKING CERTAIN FINDINGS, AND APPROVING AND AUTHORIZING THE EXECUTION OF AN ECONOMIC DEVELOPMENT AGREEMENT BETWEEN THE CITY OF JACKSONVILLE (“CITY”) AND RAILEX, LLC (“COMPANY”), TO SUPPORT THE EXPANSION OF THE COMPANY’S OPERATIONS IN JACKSONVILLE, FLORIDA (THE “PROJECT”); RECOMMENDING THAT THE COMPANY BE APPROVED BY THE STATE OF FLORIDA'S DEPARTMENT OF ECONOMIC OPPORTUNITY AS A QUALIFIED TARGET INDUSTRY (“QTI”) BUSINESS WITH BROWNFIELD BONUSES, PURSUANT TO SECTIONS 288.106-107, FLORIDA STATUTES; EVIDENCING A COMMITMENT OF CITY SUPPORT IN AN AMOUNT NOT TO EXCEED $341,000 AS THE LOCAL FINANCIAL SUPPORT UNDER THE QUALIFIED TARGET INDUSTRY TAX REFUND PROGRAM PAYABLE OVER MULTIPLE YEARS PER GUIDELINES SET BY THE STATE DEPARTMENT OF ECONOMIC OPPORTUNITY, WITH A STATE MATCH OF $1,364,000, FOR A TOTAL CITY AND STATE QTI AMOUNT OF $1,705,000 FOR 310 JOBS; AUTHORIZING A RECAPTURE ENHANCED VALUE (REV) GRANT OF $1,600,000; APPROVING AND AUTHORIZING EXECUTION OF DOCUMENTS BY THE MAYOR AND CORPORATION SECRETARY; AUTHORIZING APPROVAL OF TECHNICAL AMENDMENTS BY THE EXECUTIVE DIRECTOR OF THE OED; PROVIDING FOR CITY OVERSIGHT BY THE OED; TIMELINE FOR EXECUTION OF AGREEMENT BY THE COMPANY; WAIVER OF THAT PORTION OF THE PUBLIC INVESTMENT POLICY ADOPTED BY RESOLUTION 2006-119-A WHICH WOULD REQUIRE THAT IN ORDER FOR A PROJECT TO RECEIVE A 50% REV GRANT FOR A 10-YEAR PERIOD, THE PROJECT MUST ACHIEVE CERTAIN MINIMUM SCORES ON THE OED’S PROJECT EVALUATION MATRIX; PROVIDING AN EFFECTIVE DATE.

WHEREAS, Railex, LLC. (the “Company”) has committed to create 310 permanent full-time equivalent new jobs in Jacksonville with an average salary, exclusive of benefits, of approximately $47,851 per annum by December 31, 2018, all as further described in the Project Summary attached hereto as Exhibit 1; and
WHEREAS, such average salary is over 115% of the average private-sector wage in the State effective as of January 1, 2013;  and

WHEREAS, the City of Jacksonville (“City”) wishes to support tax refunds for the Company in the maximum amount available under Sections 288.106-108, Florida Statutes, relating to qualified target industry businesses, located in Brownfield designated areas (the "QTI Refunds"); and

WHEREAS, the City is required to fund 20% of the amount of the basic QTI Refunds with Brownfield Bonuses (20% of $1,705,000, or $1,100 for each of 310 new jobs, for a total City contribution of $341,000) granted to the Company as the City's "local financial support", while the State of Florida provides 80% of the basic QTI Refunds; and

WHEREAS, a combined City and State grant of up to $5,500 per job in QTI Refunds (of which $3,000 are standard QTI Refunds at the 115% salary level, and $2,500 are Brownfield Bonuses) is a pre-condition essential to the willingness and ability of the Company to expand its business in Jacksonville; and

WHEREAS, for the reasons more fully described in the Project Summary, the grant of QTI Refunds and Brownfield Bonuses and payment of the REV grant in such amounts serves a paramount public purpose; and

WHEREAS, the City’s Office of Economic Development (“OED”) has reviewed the application submitted by the Company for community development, and, together with representatives of the City, negotiated the Economic Development Agreement and, based upon the contents of the Economic Development Agreement, has determined the Economic Development Agreement and the uses contemplated therein to be in the public interest, and has determined that the public actions and financial assistance contemplated in the Economic Development Agreement take into account and give consideration to the long-term public interests and public interest benefits to be achieved by the City; and

WHEREAS, the Company has requested the City to enter into an Economic Development Agreement in substantially the form placed on file with the Legislative Services Division; now therefore,
BE IT RESOLVED by the Council of the City of Jacksonville:

Section 1. 
Findings. It is hereby ascertained, determined, found and declared as follows:

(a) The recitals set forth herein are true and correct.

(b) The location of the Company’s project in Jacksonville, Florida, (“Project”) is more particularly described in the Economic Development Agreement.  The Project will promote and further the public and municipal purposes of the City. 

(c) Enhancement of the City's tax base and revenues, are matters of State and City policy and State and City concern in order that the State and its counties and municipalities, including the City, shall not continue to be endangered by unemployment, underemployment, economic recession, poverty, crime and disease, and consume an excessive proportion of the State and City revenues because of the extra services required for police, fire, accident, health care, elderly care, charity care, hospitalization, public housing and housing assistance, and other forms of public protection, services and facilities.

(d) The provision of the City's assistance as identified in the Economic Development Agreement is necessary and appropriate to make the Project feasible; and the City's assistance is reasonable and not excessive, taking into account the needs of the Company to make the Project economically and financially feasible, and the extent of the public benefits expected to be derived from the Project, and taking into account all other forms of assistance available.

(e) The Company is qualified to carry out and complete the construction and equipping of the Project, in accordance with the Economic Development Agreement.

(f) Recommendation for QTI Refunds.  The Council, acting in its capacity as a county, hereby recommends to the State of Florida Department of Economic Opportunity that the Company be approved as a "qualified target industry business" pursuant to Section 288.106, Florida Statutes, with Brownfield Bonuses.

(g) The authorizations provided by this Resolution are for public uses and purposes for which the City may use its powers as a county, municipality and as a political subdivision of the State of Florida and may expend public funds, and the necessity in the public interest for the provisions herein enacted is hereby declared as a matter of legislative determination.

(h) This Resolution is adopted pursuant to the provisions of Chapters 163, 166 and 125, Florida Statutes, as amended, the City’s Charter, and other applicable provisions of law.
Section 2. 
Economic Development Agreement Approved.
There is hereby approved, and the Mayor and Corporation Secretary are authorized to enter into an Economic Development Agreement (“Agreement”) between the City and the Company, substantially in the form dated April 16, 2013 and placed on file with the Legislative Services Division (with such “technical” changes as herein authorized), for the purpose of implementing the recommendations of the OED, as are further described in the Project Summary attached hereto as Exhibit 1.  

The Agreement may include such additions, deletions and changes as may be reasonable, necessary and incidental for carrying out the purposes thereof, as may be acceptable to the Mayor, or his designee, with such inclusion and acceptance being evidenced by execution of the Agreement by the Mayor or his designee.  No modification to the Agreement may increase the financial obligations or the liability to the City and any such modification shall be technical only and shall be subject to appropriate legal review and approval of the General Counsel, or her designee, and all other appropriate action required by law (“technical” is herein defined as including, but not limited to, changes in legal descriptions and surveys, descriptions of infrastructure improvements and/or any road project, ingress and egress, easements and rights of way, performance schedules (but only to the extent required to align the City’s Performance Schedule with any changes to performance schedules set forth in the agreement between the Company and the State of Florida Department of Economic Opportunity) design standards, access and site plan, which have no financial impact).

Section 3. 
QTI Local Financial Support Approved. By this Resolution, the City is authorized and directed to provide "local financial support," as defined in Section 288.106, Florida Statutes, in the aggregate amount of up to $341,000 or 20% of the amount of the basic QTI Refunds with Brownfield Bonuses granted to the Company by the State, whichever is less.  Such local financial support shall be made available in the amount of up to $1,100 per new job for up to 310 new jobs created by the Company in connection with the Project. The funding for such local financial support will be made available by future appropriation of the Council over the time period described in the guidelines referenced in the heading of this Resolution if such new jobs are created.
Section 4. 
Payment of REV Grant.

(a) The REV Grant shall not be deemed to constitute a debt, liability, or obligation of the City or of the State of Florida or any political subdivision thereof within the meaning of any constitutional or statutory limitation, or a pledge of the faith and credit or taxing power of the City or of the State of Florida or any political subdivision thereof, but shall be payable solely from the funds provided therefor as provided in this Section.  The Economic Development Agreement shall contain a statement to the effect that the City shall not be obligated to pay any installment of its financial assistance to the Developer except from the non-ad valorem revenues or other legally available funds provided for that purpose, that neither the faith and credit nor the taxing power of the City or of the State of Florida or any political subdivision thereof is pledged to the payment of any portion of such financial assistance, and that the Developer, or any person, firm or entity claiming by, through or under the Developer, or any other person whomsoever, shall never have any right, directly or indirectly, to compel the exercise of the ad valorem taxing power of the City or of the State of Florida or any political subdivision thereof for the payment of any portion of such financial assistance.

(b) The Mayor, or his designee, is hereby authorized to and shall disburse the annual installments of the REV Grant as provided in this Section in accordance with this Resolution and the Economic Development Agreement.

Section 5. 
Designation of Authorized Official/OED Contract Monitor.  The Mayor is designated as the authorized official of the City for the purpose of executing and delivering any contracts, notes and documents and furnishing such information, data and documents for the Agreement as may be required and otherwise to act as the authorized official of the City in connection with the Agreement, and is further authorized to designate one or more other officials of the City to exercise any of the foregoing authorizations and to furnish or cause to be furnished such information and take or cause to be taken such action as may be necessary to enable the City to implement the Agreement according to its terms.  The OED is hereby required to administer and monitor the Agreement and to handle the City's responsibilities thereunder, including the City's responsibilities under the Agreement working with and supported by all relevant City departments.

Section 6. 
Further Authorizations.  The Mayor, or his designee, and the Corporation Secretary, are hereby authorized to execute the Agreement and all other contracts and documents and otherwise take all necessary action in connection therewith and herewith. The Executive Director of the OED, as contract administrator, is authorized to negotiate and execute all necessary changes and amendments to the Agreement and other contracts and documents, to effectuate the purposes of this Resolution, without further Council action, provided such changes and amendments are limited to amendments that are technical in nature (as described in Section 2 hereof, and further provided that all such amendments shall be subject to appropriate legal review and approval by the General Counsel, or his designee, and all other appropriate official action required by law.  

Section 7.   Oversight Department.
The OED shall oversee the project described herein.

Section 8.   Execution of the Agreement.   If the Agreement approved by this Resolution has not been signed by the Company within ninety (90) days after the OED delivers or mails the unexecuted Agreement to the Company for execution, then the City Council approval of the Project and authorization for the Mayor to execute the Agreement is automatically revoked, provided however, that the Executive Director of the OED shall have the authority to extend such ninety (90) day period in writing at his discretion for up to an additional ninety (90) days.
Section 9. 
Waiver of Public Investment Policy. The following requirements of the Public Investment Policy adopted by City Council Resolution 2006-119-A, as amended by Ordinance 2012-213-E, are hereby waived: That in order for a project to receive a 50% REV grant for a 10-year period, the project must achieve certain minimum scores on the OED’s Project Evaluation Matrix.  The waiver is justified due to the fact that the Project is projected to result in the creation of up to 310 new full-time jobs and capital investment in the City of $105.7 million.
Section 10. Public Investment Policy. This Resolution conforms to the guidelines provided in the Public Investment Policy adopted by City Council Resolution 2006-119-A, as amended by Ordinance 2012-213-E.
Section 11. Effective Date.   This Resolution shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:
/s/ Juliana Rowland


Office of General Counsel

Legislation prepared by: Juliana Rowland
G:\SHARED\LEGIS.CC\2013\Res\OED - Railex QTI REV v01 04-15-13.doc
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Office of Economic Development
Business Development

Railex USA
Project Summary
April 10,2013

Company: Railex, LLC
889 Harrison Avenue .
Riverhead, NY 11901
Adrian Neuhauser
President
(686) 8844342
~ Www.railexusa.com

Executive Summary ' ‘
Railex proposes to acquire a 18 acre tract of undeveloped rail spur property along Philips

Highway adjacent to the Florida East Coast Railroad marshaling yard and construct a multi--
modal - logistics center comprising 252,000 SF refrigerated ' freight consolidation and
deconsolidation warehouse and distribution facility and served by 21,000 linear feet of spur rail
and.support yard rail to handle the loading and unloading of 40 — 85 car unit trains within a 24
hour time period. Development cost is projected to be $105.7 million within the proposed five
. (3) year ramp up period and create up to 310 new full-time jobs. The company anticipates a
minimum of 4 unit trains per week from their California and Washington state facilities.

Railex has been evaluating suitable sites within the Southeastern United States to include the
State of Georgia and other sites in Florida. Based upon their analysis and assistance from the
State of Florida and City of Jacksonville, Railex LLC is seeking to utilize the Qualified Target

- Industry Tax Refund Program (QTT) with Brownfield Bonus Program, Quick Response Training
Program (QRT), Economic Development Transportation Fund (EDTF), State Infrastructure Bank
(SIB) and the Recaptured Enhanced Value (REV) grant program to offset a portion of the costs
and assist in the financing necessary to develop the proposed multi-modal logistics center in
Jacksonville, Florida. '

Company Background _ .

Railex was founded in 2005 by ADS Management, a 50 year old produce distribution company.
Railex is the first-ever temperature-controlled expedited unit train marketed to the food,
beverage, pharmaceutical and manufacturing industries. The company began providing
expedited unit train service between the West Coast and Northeast since late 2006. To date the
company has developed three company owned logistics facilities in Delano, CA, Wallula, WA
and Schenectady, NY. Railex currently employs 700 full-time employees. The addition of the.
fourth facility as proposed will also increase employment at their existing 3 facilities by an
additional 300 persons for a total of 1,000 employees. Exclusive service agreements with the
~ Union Pacific Railroad and CSX Transportation guarantees 5-day fast-as-a-truck coast-to-coast
rail transit. The Railex concept was developed to create a streamlined form of distribution —
utilizing the US rail network as a back-bone-that could be sold to the refrigerated product

Exhibit 1
Page 1 of 5
Railex, LLC ~
Project Summary — April 10, 2013
Page 2 of 5

industry‘ In 2012, Railex shipped the equivalent of 650,000 tons of refrigérated goods out of its
three locations into 21 US States and six Provinces of Canada. Revenues for 2011 and 2012
totaled $160. 6 million and $182.6 million respectively.

Project Parameters:
»  Employment:

Company proposes 'to create up to 310 new full-time jobs paying an average wage of
$47,851 plus benefits valued at $8,000 for a total average wage of $55,851 within 5
years, the first 200 will be created in year 1. The average wage equals 115% of the state
average wage; and therefore, qualifies this project for the state’s QTI program. The
annual payroll including benefits for year one is $11.1 million and $17.3 million at the
end of the 5™ year of operation.

lliC

Date Creéated By
1 12/31/14
2 12/31/15
3 12/31/16
4 12/31/17
5 ; 12/31/18
Total : i -

* Estimated Investment: The Company estimates that this project will generate an investment
comprising ' land acquisition ($2.3" million), building construction ($34.8 million),
manufacturing and packaging equipment ($1.7 million), warchouse equipment, racking and
technology infrastructure ($6.2 million), furniture and fixtures ($700,000), refrigerated rail
cars and intermodal trailers ($60 million) and. The estimated total private capital investment
with the project is $105.7 million.

* Public Investment and Rationale: The Company is seeking public investment through the
Qualified Targeted Industry (QTI) Tax Refund program, with Brownfield Bonus, Quick
Response Training (QRT) grant, State Infrastructure Bank (SIB) Loan, Economic
Development Transportation Grant (EDTF), and Recapture Enhanced Value (REV) grant.
An expected average wage of approximately $47,851 which is equal to 115 percent of the
state average and qualifies the company for $3,000 pei job under this state program, and an
additional $2,500 per job for the Brownfield Bonus for a total of $1,705,000 to offset a
portion of its expenses for the development of its logistics center in Jacksonville. The city
portion of the QTI with Brownfield Bonus is 20 percent of the basic award up to $341,000.

The proposed REV grant would be provided on an annual basis and would be equal to 50
percent of the incremental increase in municipal and county ad valorem taxes paid on real
and ‘tangible personal property including the value of the rail-cars at the project site for a
period of ten years. The amount of this grant is directly commensurate to a portion of the
incremental increase in value associated with the company’s real and tangible personal
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property investment. The REV grant will have a cap of $1,600,000. To provide the level of
REV Grant necessary for the project to be economically feasible requires the waiver of the
Public Investment Policy, Resolution 2006-119-A from 35% for 5 years to 50% for 10 years.

To assist the Company to develop the rail infrastructure and other unique features of this
multi-modal refrigerated logistics center in Jacksonville as proposed the State of Florida has
- agreed to consider a State Infrastructure Bank (SIB) Loan, a $5,000,000 Economic
Development Transportation Fund Grant and provide up to $465,000 in funding from the
Quick Response Training Program (QRT) to provide work-force training at the level of
$1,500 per employee. '

Summary of Public Investment:

State Portion

QTI Tax Refund with Brownfield | 34 | $1,364,000
City REV Grant (50% / 10 yrs) : $0

Econ. Dev’t Trans Fund Grant : $5,000,000
Workforce Assistance (QRT) | $ 465,000
Total $6,829,000

Clawbacks: The QTI program has a built-in clawback related to both the number of jobs and
the actual wages (including minimum thresholds that must be met of 80% of the projected
jobs and 90% of the required wages). In accordance with the requirements of the QTI
Program and in consideration for the tax refund grant of $1,705,000 ($341,000 from City), if
the Company fails to create 310 new, full-time jobs at the anticipated wage levels within the
timeframe set forth by the QTI Application, the annual payments will be adjusted downward
proportionately with the adjustment of the state QTI refunds. The QTI refund will be made
annually based on the actual number of full-time jobs created (up to exceed 310) and only
after verification of the average wages actually paid and the amount of state and local taxes
actually paid. Therefore, the refund payments will not be made until it can be verified that the
Company has achieved its contractual obligations. This verification will be performed each-
year during the term of the QTI program by the Florida DE.

The REV Grant (not to exceed $1,600,000) requires the Company to create 310 new, full-
time jobs by December 31, 2018. The clawback will be calculated on an annual basis
utilizing the company’s annual jobs report. The Company is required to hire 200 new
employees by December 31, 2014; an additional 15 jobs by December 31, 2015; and 35
additional jobs by December 31, 2016, and 30 additional jobs by December 31, 2017 and the
balance of 30 additional jobs by December 31, 2018. Any shortfall in jobs will result in a
proportionate reduction in that year’s REV Grant. ‘ '
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*  Public Investment Ratios: :
City Dollars: Job . $6,261:1

State Dollars: Job $22,029:1
Private Capital Investment: City Dollars $54.46:$1.00
Private Capital Investment: State Dollars $15.48:$1.00
Annual Payroll: City Dollars : $8.91:$1.00
Annual Payroll: State Dollars $2.53:$1.00

* Project Site: Company proposes to purchase a 18 acre site within the existing Florida East
Coast Railroad marshalling yard located along Philips Highway (R/E # 152602-0000) and
construct a 252,000 square foot refrigerated logistics center served by 21,000 linear feet of
spur rail and support yard rail to handle the loading and unloading of the unit trains. The site
is located in Council District 4, represented by Council Member Don Redman. '

» Community Service Commitment: Railex anticipates becoming involved in the
community; however, no specific initiatives have been identified at this time. In their
existing facilities the company is active in the local Chambers of Commerce, supports the
Latham, NY food bank providing weekly donations, supports Feeding America, a nationwide
effort to eliminate hunger in the US, provides educational tours to school students educating
them on the value of transportation in the commerce system and how rail works. In 2005,
Railex was recognized as the Corporation of the Year in Schenectady County, New York for
their business leadership and execution of commitments made to the community.

= Sustainability: Railex prides itself on promoting sustainability and green initiatives to
reduce the carbon footprint and emissions by utilizing rail for cross-county shipping. Since
2006 Railex -has transported 34,689 train cars coast-to-coast, saved 338 million long haul
freight miles, reduced carbon emissions by 1 million metric tons and decreased fuel usage by
53 million gallons.

= Public Purpose: :

o The project supports sustainable job growth by creating up to 310 new, full-time -
positions generating an estimated annual payroll of approximately $17.3 million. '

o The project supports the Mayor’s objective to recruit and expand higher wage jobs.

o The project allows for the recruitment of a target industry business, warehouse and
distribution to the region.

© The indirect and induced effects of this project will support small business through
increased local consumer expenditures and local spending by the company.

o Project will utilize the port of Jacksonville to import and export refrigerated
commodities. . '

o The project will contribute to Duval Couaty’s tax base, including new tax revenues for
the public school system, through a private capital investment of $45.7 million in real and
tangible personal property.
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Requested Action:
Recommend the Jacksonville City Council adopt legislation which:

1. Recommends that Railex, LLC be approved as a Qualified Target Industry business;

2. States that the commitments of local financial support exists for the Qualified Tax
Refund with Brownfield Bonus necessary for the target industry business exist and will
be appropriated in the not to exceed amount of at the level of $341,000. :

3. Authorizes the City to apply to the State of Florida for a $5 million Economic
Development Transportation Fund (EDTF) grant to support the developmient of the
proposed 252,000 SF multi-modal refrigerated logistics center.

4. Waive Public Investment Policy Resolution 2006-119-A authorizing the use of the REV
Grant at the level of 50% of the incremental increase in real and tangible property taxes
for a period of ten (10) years versus 35% for a period of five (5) years.

Authorizes a REV Grant in the not to exceed amount of $1,600,000.
Designate the project site a Brownfield Area,

o
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Redevelopment Agreement
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The City of Jacksonville

and
Raﬂex, LLC -

(DRAFT dated 04-16-13)

On File
Page 1 of 34
Redevelopment Agreement

Article 1. PRELIMINARY STATEMENTS .................. e e b s e s e ne s s e b et e s s sain 1
L1 THE PROJECE. coeecirurerieeeeeeecteeeaee oot cesescesesese et ees e eoeeseeeseses e eee e e oeeeee 1
1.2 Authority. .cceeerenesececeeane. et renneene s rereertetreer e raanaans et et aerenas e 1
L3 City Determination........cmeeeceereci st eresesse s enessesesssosesessesesesesessons w1
1.4 Jacksonville Small and Emergmg Business Program........ccccoeeeveveereermec e 2

1.5 Coordination BY CiLY....ivceerurecreercreirietrisieete e sesese s e s eseeeeesemsasiessseess s ssessssees 2
1.6 Maximum INAEDIEANESS. tueererrereeerereueeecteeteeetees e e eeeeeeeeassesessssesesser s s s esese s 2
L7 Availability OF FUNAS. ..ccveeeeeirccoeeeieecee ettt reeteessee e es e e ss s sos oo s s eeee o 2.

Article 2. DEFINITIONS............ ettt e et en ettt ser s en b s sned rteene eereeteresnens 2
2.1 BASE YEAL c.uieeeerecrcineenne e sississsssssss e e sssssses s sesseenes s sesesses ettt ee s ssesee oo 2
2.2 Capital INVESIMENL. ....vveiecerecee e st me et oo e e n s e e enens 2
2.3 City Council........... b e e bR SR e b h e R e A bt et s e et eet et s saeee e 2
24  Company............. et et et et e e E st e SR A e b e te s e et ne e e ne e s eaeeb bR ba st s smenmenne 3

- 2.5  Full-Time Equivalent Job ......................................................... besrere e e sete e enes 3
2.6 IMPIOVEIMENLS. ......u.oeeierieeccurmeeaiursanrareiesssssaessesas s sessssssemeeesemse e sse s st seeesseessdssesessassaess 3
27  Metropolitan Statistical ATEa. e vereormeirninrvnsssiassieeens rersee e be s 3
2.8  New Jobs....cocoomevrreeereseereeee e et e et e s e e sa et e s enane e 3
2.9 OED. .ccmeernieirenererenensneenenns [ Ceeneie e st aeaens Crere s arera e ans 3
2.10  Permanent JODS. .......ccovvcveeeceeneereircrteirceieieaesesetea et sesseseeeseeseeeseses e nsen e eassemensassaees 3
2.11  Related COMPANIES ......ccccorerrmrrrerceeieiieieeemseeresesesessresessesssseassesssnestasessessssssssesssssassenes 3
212 State...eereccercie e ettt et eeaans e bttt e eeseeeae 3
2,13 State AGICEIMENL. cuovuitirirccriceeterereienteirseresessnsssesesnsesresstssaseseseseaesemseeessessasessasrsssesmseesss 3

Article 3. APPROVALS; PERFORMANCE SCHEDULES ....coooiomitniincnmescssicsnees 4

" 3.1 . Performance Schedule et bbbt s e st e b e senseas st eneabababessenstenseenens O
3.2 Approval of AGICRIMENL. ......oerermimiciniseians S Hereeresesess ettt sensanae 4

Article 4. QTIREFUND........cctviriintiteeeriristsee sttt seseesieesesessessssssseasesessasessssnaosd verereerans 5
4.1 - QTI Local Portion of State Grant Program. ......c.cccoeveceeuennenn.. et be e saereenaens 5
4.2 Reduction of QTI Refunds............... e et et bbb e se e et st Resre s aneneasaans 5
4.3  Further disclaimer. .........ccocooveeeerennen.. ettt te s seete s e e aeereernne F RN 6

- Article 5. REV GRANT........cceeeeeceeecercvvenaens b bt ettt st et b e et e s e sraraee R 7
5.1 Recapture Enhanced Value Program AINOUNL. ...t see e eene e e 7
5.2 Payments Of REV GLADl..uuuuerreeeesoesusseeseensecssesseesessssesssessessssssssessesseeessesssssesseseeesss oo 7
53  Determination of Anrival Installments of REV GIAOE. «...ovovvvooroeooeoeoooooooooooosoooooeoo 7
54  Further diSCIAMET. .....cooveceeeirierentiieniserese et seeeees e seeseeresrasssssaeens et reeteaeteananan 8

Article 6. ROAD GRANT ..........coiiicieeeineimesrerearsassasssessces s s sesssteseostsesseesessasssessssssesssssesssns 9
6.1 Transportation Grant...........cveeenen....... eetettateereeer et srosee b rasnaresaenesteseeseseeesaenesass st eaes 9

Article 7. JOB RETENTION/CREATION...... ..ccooutiureomeeeeereeeeeereseeeeseeeeeee s s s e 9

- 7.1  Job Creation or Retention ACtVItIEs. .....cceveeeeereeerruerernerereerens evrereree e teresaesaen e 9

Article 8. THE DEVELOPMENT .......cou it ereeneesssnreecesecsens Sessesseaneneseareenesannrens 10
8.1  Scope of Development. . ......ocvereuerireerererererseecrenreseceseeseeseeessssssenens rseteene e eraetriararanranes 10
8.2 COSt OF DEVEIOPIIENL. ....coeeerreeereeeeeeiercte et eeae oo eeeeseee s e e eeee et eenes 10
8.3  Approval by Other Governmental AZENCIES.........cevveeseusiureeseemeemeesereressssseressesseeeseens 10
84  Authority of OED to Monitor COMPIANCE. .............veurveeeeseeesesenesseeessssessseeesseseoone 10

i . On File

Page 2 of 34
8.5 Tnmno of Completion..........cccecvieimnverrerenerennnne. SO § |

8.6  Construction and Operation Management. .............coveeveveereeeereesoessesseseererersssssen S 11
Article 9. ISEB PROGRAM AND COMMUNITY SERVICE COMMITMENT ..o 11
9.1  Jacksonville Small and Emerging Businesses (JSEB) Program. ........ccveeveuvnerennnnen, 11
9.2 Community Service COMMUMENE. ... eveveeoeeeeeoeoemeeesesooosooe oo : 12
Atrticle 10. REPORTING ......cccuiveesinminrmsinsnsaeiesessoss asemssesees s e esssssssessossssssssessssssssessssesseens 12
10.1 REPOTHING. ..vuctscveveitrceiine e tuecseens e ss s e st et eeeseesessessteseee s st ene 12
Article 11. DEFAULTS AND REMEDIES ..........cccovinveeiueresreereenennns cereee e b st s 13
LTI General...ccucrcieecireceree ettt ser et sae e s e en s nennn e nns rerenes 13
11.2  Specific Defaults. ......... et a e ke b s e s h et et s st b e e nr e s beabe et saseneenan 14
11.3 - Performance Schedule DEfaull. ...........ccoooreierrureeeieeeisete e eoreoseeseeeesseesaesssessesens 15
Article 12. ANTI-SPECULATION AND ASSIGNMENT PROVISIONS ......oovovererv 15

12,1 PUIPOSE....vuuirerrensrieesie it ssssssessnssemse st bastsasass s sess s sssossseraes s seserasenssesssaese v 15 .
12.2  Assignment; L1rmtat10n on Conveyance.................. Cereeeranaenennas ettt et r e nnteas 15
Article 13. GENERAL PROVISIONS ....coovvimmivieeetenteesimneceeeeseeessssssssessiossessssessessess s esees e 15
- 13.1  Non-liability of City Officials......couveueurerrreeeeeeeeeecereece e eeeeeees s 15
132 FOICE MAJEUTE. ......oeuieiuineseemorssrassessssessesessssenssstssssessees s enesssssssnsesssssen sesssssssessmsssenes 15
13.3 Notices. ...ccoeeeuie. et e et e s e b e s e ben b erneaeneeas et sberaes 16
134 THIIE: ceoureeeeereccensssesssse e sssessesssssssmssssssese et eeeeasSesssessseessesesee st s eeese e oo 16
13.5 Entire Agreement. ...........orrrerrnnn... e OOV 16
© 1316 Amendment.......c.ccecernnnininienenriennns et e sh e E e b e s e s ennea e snea e nes 16
13,7 WaIVETS. .ot eses e s et e st e e aae e ae e ees 17
3.8 INdemNifiCation. .....eceueceseeemeissiies sttt st sss e ssss st sesese st s essseean 17
13.9  InsSurance.........cceceeeveeeeveveesereenns et st st e b e e e e en b se et erenate 17
13.10  SEVETADILILY. ...oocumimuiecureesucrrenstnie et eeesesbe s s se esstssasesaeeeesess rsesesssssssssoss e o e 18
13.11 = Compliance with State AN ONEE LAWS.....o.oeeeeeceeereeeee s 18
+13.12  Non-Discrimination Provisions. .................... et et e s e 18
13,13 BHIICS: ittt ettt ettt et es st eeeress et s e e e et et 18
13.14  Conlflict of Interest. .......... ettt et es e sm st esaesseesetessas e esser e e sons eererenaees 18
13.15  Public Entity Crimes Notice. ..........ccocereerruerernene. reetereeen et erestesiaaneene e arennane 19
13.16  Incorporation by REfEreNCe..........ceevrurirerrererrcnerinceeremseeeses s eseesessener s RO 19
13.17 Order Of PIECEABNCE. ......vevueeeeeeieieeieee ettt et seeeeeeeee e e e oes rveererrrenns 19
13.18  Counterparts. ......cecerereerrrivenrierenane wssrmeesnsssasnene ettt bbbt e re st aae e 19
13.19  Independent CONIIACON.......co.ovmrreeriereerenseressiesciaenaseesseenecsesesssssesessesees s seessesssssees 19
13.20  Retention Of RECOIAS/AUGIL ....cuvuveeruemreecsetiiieceete s ceseeeseeeeens e ss s e 19
1321  NOR-MEIZET. oo, ettt r et ettt et be oot se et s oo 21
1322 EXemption Of CiY.....cireeeriinrnininreeee e iessesseseeseeeeseese s ses st sessesssssess e eenens 21
13.23  Parties to Agreement; Successors and ASSIZNS. .....veeveveeveeeeeerverveeeereeeeersereessesesseonns 21
1324 Venue; AppliCable LAW. ...l orrereereeieisrstecesecceresscsseeereesressssesssssessssessssssessoessnss 21
13.25 ¢ Civil RIghES. ceoeercccerreennitetne e e et st ae e st ae e 21
1326 FUrthEr ASSUTANCES......cvueececsisecrencensessessessrsnsesssseesssesesseessessessessssssssssessesssessnencn. D1
13.27  EXhibits. ..o eeetre et ir e ans s e aes s e s s aeneeenne 22
1328 CONSLIUCHON. 1oveesrvrrescseesesrererescreresenssenesnesesssesenes Chaererae bt tsesssastsemsaerans e e sbenssenas 22
13.29  Further AUthOHZAtIONS. ...c.coeeereveueeiririiceieceeeeeceeeeee e eee e et 22
1330  Attorneys Fees. ............. ettt teees ettt ettt e esee e e R 22

ii : On File

Page 3 of 34
Exhibits:

Exhibit A - JSEB Reporting Form

Exhibit B - Community Service Commitment
Exhibit C - Annual Survey

Exhibit D - Job Report

1ii ' On File
Page 4 of 34
DRAFT
REDEVELOPMENT AGREEMENT

This REDEVELOPMENT AGREEMENT (this “Agreement”) is made this ___ day of

, 2013 (the “Effective Date”), between the CITY OF JACKSONVILLE, a

municipal corporation and a political subdivision of the State of Florida (the “City”) and
RAILEX, LLC, a Delaware limited liability company (the “Company™).

Article 1.
PRELIMINARY STATEMENTS

1.1 The Project.-

The Company has submitted a proposal (the “Proposal”) to the City’s Office of
Economic Development (the “OED”) to acquire 17.82 acres of undeveloped rail spur property
along Philips Highway (the “Project Parcel”) to construct a 252,000 square foot refrigerated
freight consolidation and deconsolidation warehouse distribution facility and 21,000 linear feet
of spur rail and support yard rail to handle the loading and unloading of the.unit trains (the
“Improvements”). The Improvements, the creation of jobs pursuant to Article 7 hereof and the
-obligations of the Company wnder this Agreement are collectively referred to herein as the
“Project.” The Project will represent an estimated total Capital Investment of $45,700,000 by.
the Company. ‘

1.2 Authority,

The City Council has authorized execution of this Agreement pursuant to City Resolution-
2013- -A (the “Resolution™). ’ :

1.3 City Determination.

The City has determined that the Project is consistent with the goals of the City in that the
Project will, among other things:

(a) create 310 New Jobs (defined below) with an average annual salary of $47,851;
) recruit a targeted industry business to the City;

(©) generate significant new ad valorem taxes, including significant new tax revenues
for the public school system,;

(d) create induced and indirect job effects which will have a positive impact on local
small businesses; and . :

(e) . promote and encourage private Capital Investment of $45,700,000.
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1.4 Jacksonville Small and Emerging Business Program.

As more fully described in City Ordinance 2004-602-E, the City has determined that it is
important to the economic health of the community that whenever a company receives incentives
from the City, that company provides contracting opportunities to the maximum extent possible
to small and emerging businesses in Duval County as described in Section 9.1.

1,-5 Coordination by City.

The City hereby designates the Economic Development Officer of the OED or his or her
designee to be the Project Coordinator who will, on behalf of the City, coordinate with the
Company and administer this Agreement according to the terms and conditions contained herein
and in the Exhibit(s) attached hereto and made a part hereof. It shall be the responsibility of the
Company to coordinate all project related activities and all matters under this Agreement with
the designated Project Coordinator, unless otherwise stated herein. N otwithstanding the
foregoing or any other statements herein to the contrary, the OED is an office of the City and has
no separate liability under this Agreement. '

16 Maximum Indebtedness.

The maximum indebtedness of the City for all fees, reimbursable items or other cost-
_pursuant to this Agreement shall not exceed the sum of One Million Nine Hundred Forty One
Thousand Dollars ($1,941,000).

1.7 Availability of Funds.

The City’s obligétions undcr this Agreement are contingent upon availability of lawfully
appropriated funds for the Project and this Agreement.

Article 2.
DEFINITIONS

As used in this Agreement, the following terms shall have the meaning set opposite each:
2.1  Base Year.
The base year for purposes of this Agreement shall be the 2012 tax year.

22 Capital Investment.

Money invest_ed by a company to purchase items that may normally be capitalized by a
company in the normal conduct of its business.

2.3 City Council.

The bbdy politic, as the same shall be from time to time constituted, charged with the
duty of governing the City.
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24 Company.
Railex, LLC, a Delaware limited liability company.

2.5  Full-Time Equivalent Job. ‘ -

A job, or combination of jobs, in which the employee, or combination of employees,
works for the Company at least 35 hours per week.

26 Improvements

All of the improvements that are mcorporated into the Project on the Project Parcel as
defined in Sectxon 1.1 hereof.

27 Metropolitan Statistical Area.
Duval, Clay, St. Johns, Nassau and Baker Counties.

2.8 New Jobs.

" Permanent Jobs new to the City and the State with an average annual salary of $47,851.
29 OED.
The Office of Economic Development and any successor to its duties and authority.

2.10 Permanent Jobs.

Full-time equ1valent jobs created by the Company at the Prolect Parcel to be maintained
for a minimum of two years.

2.11 Related Companies

Any entities related to the Company that are authorized to create jobs under the State
Agreement, _

2.12  State.
The State of Florida.

2.13 State Agreement.

The QTI tax refund agreement to be entered into between the Company and the State in
connection with the creation of 310 New Jobs in the City by the Company.

Other capitalized terms not defined in this Article shall have the méam'ngs assigned to
them elsewhere in this Agreement.
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Article 3.

. APPROVALS; PERFORMANCE SCHEDULES

3.1 Performance Schedule.

The Company and the City have _]omtly estabhshed the following dates for the
performance of each party’s respective obligations under this Agreement (herein called the.
“Performance Schedule™): :

Year 1 - Crea’tion of 200 New Jobs on or before December 31, 2014-

Year 2 — Creation of 215 New Jobs Cumulatively on or before December 31, 2015

Year 3 — Creation of 250 New Jobs Cumulatively on or before December 31, 2016

Year 4 — Creation of 280 New Jobs Cumulatively on or before December 31, 2017

Year 5 — Creation of 310 New Jobs C_umu]atively on or before December 31, 2018

The City and the Company have approved this Perforrnance Schedule. By the execution
hereof, and subject to the terms of this Agreement, the Company hereby agrees to undertake and
complete the construction and development of the Project in accordance with this Agreement and

‘the Performance Schedule, and to comply with all of the Conipany’s obligations set forth herein.

3.2 Approval of Agsreement.

By the execution hereof, the parties certify as follows:

(a) Company certifies that

®

i)

(iii)

(iv)

the execution and delivery hereof has been approved by all parties whose
approval is required under the terms of the governing documents creating

" the particular Company entity;,

this Agreement does not violate any of the terms or conditions of such -
governing documents and the Agreement is binding upon the Company
and enforceable against it in accordance with its terms;

the person or persons executing this Agreement on behalf of the Company
are duly authorized and fully empowered to execute the same for and on
behalf of the Company;

the Company and each entity composmg the Company is duly authorized
to transact business in the State of Florida and has received all necessary
permits and authorizations required by appropriate governmental agencies
as a condition to doing business in the State of Florida; and
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(v}  the Company, its business operations, and each person or entity
composing the Company are in compliance with all federal, state and local
laws.

(b) The City certifies that the execution and delivery hereof is binding upon the City
to the extent provided herein and enforceable against it in accordance with its
terms. '

Articled, .
QTI REFUND

4.1 QT1I Local Portion of State Grant Program.

The Company plans to apply for the maximum amount of Qualified Target Industries tax
refund incentive and Brownfield Redevelopment Bonus available pursuant to Section 288.106-
-107, Florida Statutes (the “QTI Refunds”). The City’s obligation shall be limited to City funding
up to $186,000 of “local financial support”, or such lesser amount as shall equal 20% of the QTI
Refunds finally approved and actually paid by the State. Provided, however, that the City shall
have no obligation to provide “local financial support” for the jobs if the average wage of those
Jobs is less than 90 percent of the average wage described in the Resolution or for any jobs for
which the employee filling such job resides outside the Metropolitan Statistical Area. Total State
and City QTT Refunds are expected.to be up to $930,000, or $3,000 per New Job. In addition,
the City will request the City Council to designate the Project Parcel as a Brownfield Area. If
approved by the City Council, the 310 New Jobs will be eligible for a “Brownfield Bonus” of an
additional $2,500 per job for a total Brownfield Bonus of $775,000. Such additional assistance
shall include City funding of up to $155,000 or such lesser amount as shall equal 20% of the
Brownfield Bonus.

4.2 Reduction of QTT Refunds.

The QTI Refunds program has a built-in clawback related to both the number of jobs and
actual wages. The QTI Refunds will be made annually based on the actual number of New Jobs
created (provided however, that the amount of the QTI Refunds shall be based.on a maximum of
310 New Jobs created) and only after verification of the average wages actually paid and the
amount of state and local taxes actually paid. Therefore, the refund payments will not be made
until verification that the Company. has achieved its contractual obligations. This verification
will be performed each year during the term of the QTI Refunds program by the State of Florida
who will then request the local match. The City will contribute its local match during the
applicable fiscal year which begins October 1%, '

If the Company fails to create 310 New Jobs at an average wage level of at least the
amount specified in the State Agreement and within the timeframe set forth by the State
Agreement, the City’s annual payments will be adjusted downward on the same terms as the
State adjustment described in Section 288.106(6)(e), Florida Statutes, as the same may be
amended from time to time. Currently, Section 288.106(6)(e), Florida Statutes, states:
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(e) A prorated tax refund, less a 5-percent penalty, shall be approved for a
qualified target industry business if all other applicable requirements have been
satisfied and the business proves to the satisfaction of the office that:

1. It has achieved at least 80 pcfcent of its projected employment; and

2. The average wage paid by the business is at least 90 percent of the
average wage specified in the tax refund agreemerit, but in no case less than-115
percent of the average private sector wage in the area available at the time of
certification, or 150 percent or 200 percent of the average private sector wage if
the business requested the additional per-job tax refund authorized in paragraph
(3)(b) for wages above those levels. The prorated tax refund shall be calculated by
multiplying the tax refund amount for which the qualified target industry business .
‘would have been eligible, if all applicable requirements had been satisfied, by the
percentage of the average employment specified in the tax refund agreement
which was achieved, and by the percentage of the average wages specified in the
tax refund agreement which was achieved.

Notwithstanding anything to the contrary in this Agreement, both the City and the
Company agree that the City’s obligation to make payments under the QTI Refunds program is
dependent solely upon the level of funding by the State of the State’s portion of the applicable
QTI Refunds. Should the State not pay its portion of the QTI Refunds under the Company’s
agreement with the” State, the City shall have no obligation to make payments under this
Agreement.

4.3 Further disclaimer.

The QTI Refunds shall not be deemed to constitute a debt, liability, or obligation of the
. City or of the State of Florida or any political subdivision thereof within the meaning of any .
constitutional or statutory limitation, or a pledge of the faith and credit or taxing power of the
City or of the State of Florida or any political subdivision thercof, but shall be payable solely
from the funds provided therefor in this Article 4. The City shall not be obligated to pay the QTI
Refunds or any installment thereof except from the non-ad valorem revenues or other legally
available funds provided for that purposc, and neither the faith and credit nor the taxing power of
the City or of the State of Florida or any political subdivision thereof is pledged to the payment
of the QTI Refunds or any installment thereof. The Company, or any person, firm or entity
claiming by, through or under the Company, or any other person whomsoever, shall never have
any right, directly or indirectly, to compel the exercise of the ad valorem taxing power of the
City or of the State of Florida or any political subdivision thereof for the payment of the QTT
Refunds or any installment of either.
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Article 5.
REV GRANT

5.1 Recapture Enhanced Value Program; Amount.

The City shall make a Recapture Enhanced Value grant (“REV Grant”) to the Company,
in a total amount not to exceed $1,600,000, partially payable beginning in the first year following
-the Completion of Construction of the Project and its inclusion on the City tax rolls at full
assessed value (the “Initial Year”) and ending 10 years thereafter, but not later than 2023 (the
“Final Year™), all as more fully described below in this Article 5. :

52  Payments of REV Grant.

The REV Grant shall -be paid by the City to the Company by check, in annual
installments determined in accordance with Section 5.3, due and payable on or before May 15 of
each calendar year, commencing May 15 of the Initial Year and ending May 15 of the Final
Year, or when the maximum amount of the REV Grant shall have been paid to the Company,
- whichever occurs first. The City shall have no liability for any REV Grant in excess of the
amount stated in Section 5.1 or after payment of the final installment due May 15 of the Final
Year, and, except as expressly provided in this Agreement, the REV Grant payments as
determined pursuant to Section 5.3 shall not be subject to reduction or repayment. -

5.3 - Determination of Annual Installments of REV Grant.

The amount of each annual installment of the REV Grant shall be the sum which is equal
to: 50% of the “Annual Project Revenues” (as defined and determined in this Section 5.3)
received by the City during the twelve (12) month period ended April 1 preceding the due date of
such annual installment. For the purposes of this Agreement, “Annual Project Revenues” means
the amount of all municipal and county ad valorem taxes, exclusive of any amount from any debt
service millage or Business Improvement District (“BID”) millage, actually paid by any taxpayer
for that tax year (net of any discount pursuant to Section 197.162, Florida Statutes, or any
successor provision, actually taken by the taxpayer) during such period with respect to all real
property and tangible personal property, comprising the Project, less the amount of all municipal
and county ad valorem taxes that would have been levied or imposed on the Project using the
assessed value for the year 2013 (the “Base Year”) which for the purpose of this Agreement shall
be determined when the property is cut out as a separate parcel and placed on the tax roll
exclusive of any debt service millage. The foregoing references to ad valorem taxes shall be
deemed to include any other municipal or county taxes, or other municipal or county fees or
charges in the nature of or in lieu of taxes, that may hereafter be levied or imposed on the
Company with respect to real property or tangible personal property comprising the Project, in
lieu of or in substitution for the aforesaid taxes and which are levied or imposed for general
municipal or county purposes or shall be available for the City’s general fund, but not including
stormwater or garbage fees or assessments. : '

By April 1 of each calendar year, commencing April 1, Initial Year and ending April 1,
Final Year, Company shall give written notice to the City of the amount of county ad valorem.
taxes paid during the preceding twelve (12) month period ending April 1, quantified by real

7
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property and tangible personal property amounts. If, by April 1 of any year, the Company has
failed to give notice of taxes paid during the preceding twelve (12) month period, the Company
shall not be eligible for a REV Grant payment for that year. Provided, however, that if the
Company provides timely notice in future years, the Company shall be eligible for a REV Grant
payment based on the Annual Projected Revenues in such future year’s notice.

Except as provided below, within thirty (30) days of receipt of said notice, City shall
provide Company with a calculation as to the annual REV Grant. If the Company does not give
written notice to the City of its objection to the City’s calculation within thirty (30) days after its
receipt thereof, the City’s calculation shall be considered acceptable. Except as provided below,

the City shall make payment of the REV Grant by the later of May 15th of each calendar year or

thirty (30) days after City’s receipt of notification by the Company that it is in agreement with
the City’s annual calculation. In the event of a disagreement as to the calculation, the City shall
make payment of the amount not in dispute and the parties shall negotiate in good faith any
disputed amount.

The foregoing dates for the City to provide the REV Grant calculation and make the REV
Grant payment shall be extended if on either of such dates the Company has a pending
proceeding before the City Value Adjustment Board, Circuit Court, or otherwise that could
change the amount of the Annual Project Revenues that Company was obligated to pay for that
tax year and upon which the REV Grant payment would be based. In that event, the date that the
City is required to provide the REV Grant calculation to Company shall be extended until 30
days after the date that Company notifies the City that any such proceeding has been finally
resolved (including any appeals) and any adjustment to the Annual Project Revenues for that tax
year has been made and paid. Such notice shall include (i) a copy of any final order or final
Judgment or other evidence of the resolution of such proceeding that sets forth any change to the
. assessed value of the Property upon which the Annual Project Revenues are based for that tax
year, and (ii) the amount of the adjusted Annual Project Revenues paid by the Company.

5.4 Further disclaimer.

The REV Grant shall not be deemed to constitute a debt, liability, or obligation of the
City or of the State of Florida or any political subdivision thereof within the meaning of any
constitutional or statutory limitation, or a pledge of the faith and credit or taxing power of the
City or of the State of Florida or any political subdivision thereof, but shall be payable solely
from the funds provided therefor in this Article 5. The City shall not be obligated to pay the"
REV Grant or any installment thereof except from the non-ad valorem revenues or other legally
available funds provided for that purpose, and neither the faith and credit nor the taxing power of
the City or of the State of Florida or any political subdivision thereof is pledged to the payment
of the REV Grant or any installment thereof. The Company, or any person, firm or entity
. claiming by, through or under the Company, or any other person whomsoever, shall never have
any right, directly or indirectly, to compel the exercise of the ad valorem taxing power of the
City or of the State of Florida or any political subdivision thereof for the payment of the REV
Grant or any installment of either.
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Article 6.
ROAD GRANT

6.1  Transportation Grant.

The City shall, upon request by the Company, apply for a State of Florida Economic
Development Transportation Fund Grant (the “EDTF Grant”) in the amount of up to $5,000,000
to support the Company’s construction of certain project improvements including transportation
improvements needed to access the Project Parcel, and the City hereby agrees to use reasonable
efforts, at no cost to the City, to obtain all necessary approvals for the same. The EDTF Grant is
to be funded entircly by the State, with no City contribution. The Company shall be responsible
for all costs associated with the project improvements in excess of the EDTF Grant funds. In the
event that the City is able to secure an EDTF Grant on behalf of the Company, the City and
Company shall enter into an agreement regarding such EDTF Grant in form and substance

- satisfactory to the City. ;

’ Article 7. _
JOB RETENTION/CREATION

7.1 Job Creation or Retention Activities.

_ The Project will result in the creation of at least 310 New Jobs with an average annual
salary of $47,851 at the Project Parcel in accordance with the Performance Schedule.

It is acknowledged and agreed that, if permitted by the State Agreement, any of the New
Jobs may be filled, in Company’s discretion, by persons employed by Company or by persons
employed by .any employee leasing company selected by Company. The parties acknowledge
and agree that it may be necessary for Company or any such third-party employer to commence -
the recruitment, interviewing, consideration, selection and training of prospective employees to
fill such New Jobs, or to hire employees, in sufficient time to commence its operations as soon as
possible after completion of the Project. 'In the cvent that notwithstanding the City’s best efforts,
the Company or any such third-party employer found or finds it necessary to recruit, interview,
consider, select or train any persons, or fill any New Jobs to be created in the City as a result of
this Agreement, before execution of this Agreement or the State Agreement, such New Jobs shall
not be considered or deemed to lose their status as New Jobs created in the City as a result of the
Project and such persons shall not be considered or deemed to lose their status as persons, or, in
applicable cases, low and moderate income persons, to which such New Jobs have been made
available or who hold such New Jobs.

Notwithstanding any provision in this Agreement to the contrary, the hiring of any person
by the Company who was previously employed by the Company in Duval County, Florida
- during any part of the twelve (12) month period immediately preceding the execution of this
Agreement, shall not fulfill the conditions of or qualify as a Full-Time Equivalent Job, New Job,
or Permanent Job and shall therefore not be counted in any formula or computation towards any
QTI reimbursement or refund. For the purposes of this section, the term “Company” shall
include any parent, holding or subsidiary ¢company of the Company, or any other business related
by virtue of a merger, purchase, or acquisition by the Company.

9
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The Company shall provide to the OED prior to March 1 of each year this Agreement is
in- effect the annual reporting forms in the format of, and containing at a minimum the
information on Exhibit D. The jobs requirement will be assessed annually throughout the term
of the Agreement by the OED for potential reimbursement purposes and to determine
compliance with the 35 person New Job creation and maintenance requirement.

To afford the residents of the City a reasonable opportunity to compete for the jobs to be
created as a result of this Agreement, the Company shall undertake the advertising for said jobs
and all positions to be filled as a result of openings created by promotions. Said advertising shall
be in newspapers and periodicals, including the following: Florida Star, the Free Press, and the
- Florida Times-Union. '

, Article 8.
THE DEVELOPMENT

8.1 Scope of Development.,

(a) The Company shall construct and develop or cause to be constructed and
developed, in substantial compliance with the times set forth in the Performance
Schedule, all Improvements which the Company is obligated to construct and
develop under the Performance Schedule and this Agreement.

(b) The Company shall construct all Improvements in accordance with all applicable
_building and permitting codes.

8.2 Cost of Development.

Except as otherwise set forth in this Agreement, the Company shall i)ay the cost of
constructing and developing the Improvements at no cost to the City.

8.3 Approval by Othgr Governmental Agencies.

All of the parties’ respective rights and obligations under this Agreement are subject to
and conditioned upon approval of the Project and all Project Documents by such other
governmental agencies, whether state, local.or federal, as have jurisdiction and may be required
or entitled to approve them. Notwithstanding any provision of this Agreement to the contrary,
the City does not guarantee approval of this Agreement or any aspect of the Project by any
government authorities and agencies that are independent of the City.

8.4 Authority of OED to Monitor Compliance.

During all periods of design and construction, the Economic Development Officer of the
OED and the City’s Director of Planning and. Development shall have the authority to monitor
compliance by the Company with the provisions of this Agreement, the Project Documents and
the Proposal. Insofar as practicable, the OED shall coordinate such monitoring and supervising
activity with those undertaken by the City so as to minimize duplicate activity. To that end,
during the period of construction and with prior notice to the Company, representatives of the

10
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- City shall have the right of access to the Project Parcel and to every structure on the Project
Parcel during normal construction hours.

8.5 Timing of Completion.

The Project Improvements shall be completed substantially in accordance with the terms.
of this Agrecment and the Performance Schedule.

8.6 Construction and Operation Management,

Except as otherwise expressly provided herein, the Company shall have discretion and
“control, free from interference, interruption or disturbance, in all matters relating to the
management, development, redevelopment, construction and operation of the Project, provided
that the same shall, in any event, conform to and comply with the terms and conditions of this
Agreement, and all applicable state and local laws, ordinances and regulations (including without
limitation, applicable zoning, subdivision, building and fire codes). The Company’s discretion,
coatrol and authority with respect thereto shall include, without limitation, the following matters:

(a) the construction and design of the Project, subject to the express terms and
conditions of this Agreement; '

(b)  the selection, approval, hiring and discharge of engineers, architects, contractors,
subcontractors, professionals and other third parties (collectively the “Vendors™)
on such terms and conditions as the Company deems appropriate; provided
however, that to the extent that the City furnishes to the Company the names and
identities of Jacksonville-based Vendors, including without limitation
Jacksonville-based minority Vendors, and to the extent that Company has the
need to enter into contracts with Vendors outside of persons employed by
Company or companies affiliated with or controlled by Company or its principals,
then Company agrees to include all such Jacksonville-based Vendors in the
process established by Company for obtaining bids for any of the Improvements;

(© the negotiation and execution of contracts, agreements, easements and other
documents with third parties, in form and substance satisfactory to Company; and

(d) the preparation of such budgets, cost estimates, financial projections, statements,
: information, and reports as the Company deems appropriate. '

Article 9,
JSEB PROGRAM AND COMMUNITY SERVICE COMMITMENT

9.1 Jacksonville Small and Emerging Businesses (JSEB) Program.

The Company, in further recognition of and consideration for the public funds provided
to assist the Company pursuant to this Agreement, hereby acknowledges the importance of
affording to small and emerging vendors and contractors the full and reasonable opportunity to
provide materials and services (“Opportunity”). Therefore, the Company hereby agrees as
follows:
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(a) The Company shall obtain from the City’s Procurement Division the list of
certified Jacksonville Small and Emerging Businesses (“JSEB”), and shall
exercise good faith, in accordance with Municipal Ordinance Code Sections
126.608 et seq., to enter into contracts with City certified JSEBs to provide
materials or services in an aggregate amount of not less than $368,790 which
amount represents 19% of the City’s maximum contribution to the Project with

. respect to the development actlvmes or operations of the Project over the term of
this Agreemcnt

(b) The Company shall submit JSEB report(s) regarding the Company’s actual use of
City certified JSEBs on the Project, (i) on the date of any request for City funds
which-are payable prior to the Completion of Construction, (ii) upon Completion
of Construction, and, if the Company has not reached its goal for use of JSEBs set
out in Section 9:1(a) prior to Completion of Construction, quarterly thereafter
until said goal is reached. The form of the report to be used for the purposes of
this section is attached hereto as Exhibit A (the “JSEB REPORTING FORM™).

9.2 Community Seljvice Commitment.

The Company has actively participated in the community service activities more
particularly described on Exhibit B attached-hereto. The Company agrees that, during the term
of this Agreement, the Company shall continue to participate in community service activities of
the type set forth on Exhibit B.

Article 10.
REPORTING

10.1 Reporting.

On an annual basis, and prior to March 1 each year this Agreement is in effect, the
Company shall submit reports to the OED regarding the number of New Jobs that have been
created by Company at the Project Parcel, the Company’s Community Service Activities and all
other activities affecting the implementation of this Agreement, mcludmg a narrative summary
of progress on the Project. Samples of the general forms of these reports are attached hereto as
Exhibit C (the “Annual Survey”) and Exhibit D (the “Job Report™); however the City reserves
the right to request specific data that may vary from the forms attached. :

The Company’s obligation to submit such reports shall continue until the Company has
complied with all of the terms of this Agreement concerning the Project, the QTI Refunds, the
- REV Grant, and associated employment.

Within thirty (30) days following the request of the City, the Company shall provide the
the City with additional information requested by the City.
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. Article 11.
DEFAULTS AND REMEDIES

11.1 General.

A default shall consist of the breach of any covenant, agreement, representation,
_ provision, or warranty contained in (i) this Agreement (including, but not limited to, any failure
to meet the reporting requirements described herein), (ii) the documents executed in connection
with the Agreement and any other agreement between the City and the Company related to the
Project, or (iii) any document provided to the City relating to the Project (collectively, the
“Documents™). A default shall also exist if any event occurs or information becomes known
which, in the reasonable judgment of the City, makes untrue, incorrect or misleading in any
material respect any statement or information contained in any of the documents described in
clauses (i) — (iii) above or causes such document to contain an untrue, incorrect or misleading
statcment of material fact or to omit to state a material fact necessary to make the statements
therein, in light of the circumstances under which they were made, not misleading.

If any such default or breach occurs under this Agreement, the City may refuse to pay
any portion of the QTI Refunds, REV Grant, and additionally, may at any time or from time to
.time proceed to protect and enforce all rights available to the City under this Agreement by suit
in equity, action at law or by any other appropriate proceeding whether for specific performance
of any covenant or agreement contained in this Agreement, or damages, or other relief, or
proceed to- take any action authorized or permitted under applicable laws or regulations,
including, but not limited to, terminating this Agreement. The City shall not act upon a default
until it has given the Company written notice of the default and 15 business days within which to
cure the default; provided, however, that the City may withhold any .portion of the QTI Refunds
immediately upon the occurrence of a default and throughout any notice or cure period.
However, if any default cannot reasonably be cured within the initial 15 business days, Company
shall have a total of 45 days in which to cure such default, so long as Company has commenced
and is diligently proceeding to cure such default within the initial 15-day period.
Notwithstanding the foregoing, Company shall immediately and automatically be in default, and
the City shall not be required to give Company any notice or opportunity to cure such default
(and thus the City shall immediately be entitled to act upon such default), upon the occurrence of
any of the following: ) '

" (a) The entry of a decree or order by a court having jurisdiction in the premises
adjudging the Company or any guarantor (“Guarantor”) of Company’s obligations
hereunder or under the Documents, a bankrupt or insolvent, or approving as
properly filed a petition seeking reorganization, arrangement, adjustment or
composition of or in respect of the Company or Guarantor under the United States
Bankruptcy Code or any other applicable federal or state law, or appointing a
receiver; liquidator, custodian, assignee, or sequestrator (or other similar official)
of the Company or Guarantor or of any substantial part of its property, or ordering
the winding up or liquidation of its affairs, and the continuance of any such decree
or order unstayed and in effect for a period of 90 consecutive days; and

13

Company’s Initials
On File
Page 17 of 34
(®)

11.2

The institution by Company or Guarantor of proceedings to be adjudicated a
bankrupt or insolvent, or the consent by it to the institution of bankruptcy or
insolvency proceedings against it, or the filing by it of a petition or answer or
consent seeking reorganization or relief under the United States Bankruptcy Code
or any other similar applicable federal or state law, or the consent by it to the
filing of any such -petition or to the appointment of a receiver, hqu]dator
custodian, assignee, trustee or sequestrator (or other similar ofﬁcml) of the
Company or Guarantor or of any substantial part of its property, or the making by ,
it of an assignment for the benefit of creditors, or the admission by it in writing of
its inability to pay its debts generally as they become due.

Specific Defaults.

‘Additionally, for any of the specific events of default described in this Section 11.2
" below, the parties agree that the City’s damages recoverable from the Company shall include, but

not be limited to, the folowing:

(a)

(b)

(©

(d)

(e)

in the event reporting requirements are not met in the time period specified in
Article 10 of this Agreement, the City will be entitled to withhold the annual
installment of the QTI Refunds and REV Grant for any year during which any
reporting requirements are not met.

in the event the Company fails to create 310 New Jobs at an average wage of no
less than 90 percent of the average wage described in the Resolution in
accordance with the Performance Schedule, and to maintain the 310 Permanent
Jobs with an average annual salary of $47,851 for the length of the REV Grant,
the REV Grant will be reduced proportionately. Calculated on an annual basis
utilizing the Company’s annual jobs report, any shortfall in permanent jobs will
result in a proportionate reduction in that year’s REV Grant. For example, a 10
percent job shortfall in the initial year of the REV Grant- would result in a 10
percent reduction in the REV Grant attributed to that tax year and payable on May
of the following year;

if the Company fails to invest at least $45,700,000 of private funding in the
Project, the REV Grant will be proportionately reduced.

in the event the Company sells, leases or otherwise transfers the Project or Project

Parcel (the “Sale”) during the term of the REV Grant to a party other than Railex, -
LLC the remaining balance of the REV Grant will be terminated.

QTI Refunds have a built-in clawback which is described in detail in Section 4.2
hereof.

The maximum combined repayment due under this Section. 11.2 shall not exceed the total
amount of the REV Grant and QTI Refunds actually paid to the Company under this Agreement.
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11.3  Performance Schedule Default.

In the event the Company fails to' complete the Project in accordance with the
Performance Schedule set forth in Section 3.1, the City shall not be obligated to pay any portion
of the QT Refunds and REV Grant to Company. o

_ Article 12.
ANTI-SPECULATION AND ASSIGNMENT PROVISIONS

12.1 Purpose.

The Company represents and agrees that its undertakings pursuant to this Agreement are
for the purpose of developing the Project Parcel pursuant to this Agreement, and not for
speculation in land holding. The Company further recognizes, in view of the importance of the
development of the Project Parcel to the general health and welfare of the City and that the
- qualifications, financial strength and identity of the principal shareholders and executive officers
of the Company are of particular concern to the City.

122 Assignment; Limitation on Conveyance.

The Company agrees that, until the later of (a) substantial completion of the Project, or
(b) payment in full of the QTT Refunds and REV Grant, it shall not, without the prior written
consent of the City, assign, transfer or convey (i) the Project or any portion thereof, (ii) the
Project Parcel or any portion thereof, (iii) this Agreement or any provision hereof, or (iv) a
controlling interest in the Company. If any such prohibited assignment, transfer or conveyance
is made, the obligation of the City to pay any further amounts under the QTI Refunds and REV
Grant shall immediately terminate.

Article 13.
GENERAL PROVISIONS

13.1 Non-liability of City Officials.

No member, official or employee of the City shall be personally liable to the Company or
to any Person with whom the Company shall have entered into any contract, or to any other
Person, in the event of any default or breach by the City, or for any amount which may become
due to the Company or any other Person under the terms of this Agreement.

13.2 Force Majeure.

No party to this Agreement shall be deemed in default hereunder where such a default is
based on a delay in performance as a result of war, insurrection, strikes, lockouts, riots, floods,
carthquakes, fires, casualty, acts of God, acts of public enemy, epidemic, quarantine restrictions,
freight embargo, shortage of labor or materials, interruption of utilities service, lack of:
transportation, severe weather and other acts or failures beyond the control or without the control
of any party; provided, however, that the extension of time granted for any delay caused by any
of the foregoing shall not exceed the actual period of such delay, and in no event shall any of the
foregoing excuse any financial liability of a party.
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13.3 - Notices.

All notices to be given hereunder shall be in writing and personally delivered or sent by
registered or certified mail, return receipt requested, or delivered by an air courier service
utilizing return receipts to the parties at the following addresses (or to such other or further
addresses as the parties may designate by like notice similarly sent) and such notices shall be
deemed given and received for all purposes under this Agreement three (3) business days after
the date same are deposited in the United States mail if sent by registered or certified mail, or the

- date actually received if sent by personal delivery or air courier service, except that notice of a
change in address shall be effective only upon receipt. :

" (a)  the City:

Economic Development Officer
Office of Economic Development
117 West Duval Street, Suite 275
Jacksonville, Florida 32202

With a copy to:

City of Jacksonville

Office of the General Counsel
City Hall-St. James Building

117 West Duval Street, Suite 480
Jacksonville, Florida 32202

®) The Company:

Attn:

134 Time.
Time is of the essence in the performance by any party of its obligations hereunder.

13.5 Entire Agreement.

This Agreement constitutes the entire understanding and agreement between the parties
and supersedes all prior negotiations and agreements between them with respect to all or any of
the matters contained herein.

13.6 Amendment.

This Agreement may be amended by the parties hereto only upon the execution of a
‘written amendment or modification signed by the parties. Notwithstanding the foregoing, the
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Economic Development Officer of the OED is authorized on behalf of the City to approve, in his
or her sole discretion, any “technical” changes to this Agreement. Such “technical” changes
include without limitation non-material modifications to legal descriptions and surveys, ingress
and egress, easements and rights of way, performance schedules (but only to the extent required
to align the City’s Performance Schedule with any changes to performance schedules set forth in
the State Agreement), and design staridards, as long as such modifications do not involve any
increased financial obligation or liability to the City. '

13.7 Waivers.

Except as otherwise provided herein, all waivers, amendments or modifications of this
Agreement must be in writing and signed by all parties. Any failures or delays by any party in
insisting upon strict performance of the provisions hereof or asserting any of its rights and-
remedies as to any default shall not constitute a waiver of any other default or of any such rights
or remedies. Except with respect to rights and remedies expressly declared to be exclusive in
this Agreement, the rights and remedies-of the parties hereto are cumulative, and the exercise by
any party of one or more of such rights or remedies shall not preclude the exercise by it, at-the
same or different times, of any other rights or remedies for the same default or any other default
by any other party. ' '

13.8 Indemnification.

Company, including its employees, agents and subcontractors, shall ‘indemnify, hold
harmless and defend the City from and against any loss, claim, action, damage, injury, liability,
cost, and expense of whatsoever kind or nature (including without limitation attorneys’ fees and
costs) related to any demands, suits and actions of any kind brought against the City or other
damages or losses incurred or sustained, or claimed to have been incurred or sustained, by any
Person or Persons arising out of or in connection with any act or omission of Company, its
contractors, subcontractors, agents, officers, employees, representatives, successors or assigns.
This indemnification shall survive the termination of this Agreement. The term “City” as used in
this Section 13.8 shall include all officers, board members, City Council members, employees,
representatives, agents, successors and assigns of the City, as applicable.

13.9 Insurance.

The Company agrees to furnish the OED copies of any insurance policies that the
Company carries covering the Project and such policies shall name the City as additional
insureds thereunder as their interest may appear.

Anything to the contrary notwithstanding, the liability of the Company under this
Agreement shall survive and not be terminated, reduced or otherwise limited by any expiration
or termination of insurance coverage. Neither approval nor failure to disapprove insurance
furnished by the Company shall relieve the Company or its subcontractors from responsibility to
provide insurance as required by this Agreement. :
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13.10 Severability.

The invalidity, 'i]legality or unenforceability of any one or more of the provisions of this
Agreement shall not affect any other provisions of this Agreement, but this Agreement will be
~ construed as if such invalid, illegal or unenforceable provision had never been contained herein.

13.11 Compliance with State and Other Laws.

o In the performance of this Agreement, the Company must comply with any and all’

applicable federal, state and local laws, rules and regulations, as the same exist and may be
amended from time to time. Such laws, rules and regulations include, but are not limited to,
Chapter 119, Florida Statutes (the Public Records Act) and Section 286.011, Florida Statutes,
(the Florida Sunshine Law). If any of the obligations of this Agreement are to be performed by a
subcontractor, the provisions of this Section shall be incorporated into and become a part of the
subcontract.

13.12 Non-Discrimination Provisions.

In conformity with the requirements of Section 126.404, Ordinance Code, the Company
represents that it has adopted and will maintain a policy of non-discrimination against employees
or applicants for employment on account of race, religion, sex, color, national origin, age or
handicap, in all areas of employment relations, throughout the term of this Agreement. The
Company agrees that, on written request, ‘it will permit reasonable access to its records of
employment, employment advertisement, application forms and other pertinent data and records,
by the Executive Director of the Human Rights Commission, or successor agency or
commission, for the purpose of investigation to ascertain compliance with the nondiscrimination
provisions of this Chapter 126, Part 4 of the Ordinance Code, provided however, that the
Company shall not be required to produce for inspection records covering periods of time more
than one (1) year prior to the day and year first above written. The Company agrees that, if any
of its obligations to be provided pursuant to this Agreement are to be performed by a
subcontractor, the provisions of this Section 13.12 shall be incorporated into and become a part
of the subcontract. : ' ‘

13.13 Ethics.

The Company represents that it has reviewed the provisions of the Jacksonville Ethics
Code, as codified in Chapter 602, Ordinance Code, and the provisions of the Jacksonville
Purchasing Code, as codified in Chapter 126, Ordinance Code.

13.14 Conflict of Interest.

The parties will follow the provisions of Section 126.110, Ordinance Code with respect
“to required disclosures by public officials who have or acquire a financial interest in a bid or
contract with the City, to the extent the parties are aware of the same.
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13.15 Public Entity Crimes Notice.

In conformity with the requirements of Section 126.104, Ordinance Code and Section
- 287.133, Florid_a Statutes, the Parties agree as follows: '

The parties are aware and understand that a person or affiliate who has been placed on the

State of Florida Convicted Vendor List, following a conviction for a public entity crime, may not
submit a bid on a contract to provide any goods or services to a public entity; may not submit a

bid on a contract with a public entity for the construction or repair of a public building or public

work; may not submit bids on leases of real property to a public entity; may not be awarded or

" perform work as a contractor, supplier, subcontractor, or consultant under a contract with any

public entity; and may not transact business with any public. entity, in excess of $35,000.00, for
a period of thirty-six (36) months from the date of being placed on the Convicted Vendor List.

13.16 Ihcofgoration by Referénce.

All exhibits and other attachments to this Agreement that are referenced in this
Agreement are by this reference made a part hereof and are incorporated herein.

13.17 Order of Precedence.

In the event of any conflict between or among the provisions of this Agréement and those
of any exhibit attached hereto or of any amendment, the priority, in decreasing order of
precedence shall be: 1) any fully executed amendment; 2) provisions in this Agreement; and 3)
exhibits to this Agreement.

13.18 Counterparts.

This Contract may be executed in several counterparts, each of which shall be deemed an
original, and all of such counterparts together shall constitute one and the same instrument

13.19 Independent Contractor.

In the performance of this Agreement, the Company will be acting in the capacity of an
independent contractor and not as an agent, employee, partner, joint venturer or association of
the City. The Company and its employees or agents shall be solely responsible for the means,
method, technique, sequences and procedures utilized by the Company in the performance of this
Agreement. : :

1320 Retention of Records/Audit

The Company agrees:

(a) To establish and maintain books, records and documents (including electronic
storage media) sufficient to reflect all income and expenditures of funds provided
by the City under this Agreement.

(b) To retain all client records, financial records, supporting documents, statistical
records, and any other documents (including electronic storage media) pertinent
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to this Agreement for a period of six (6) years after completion of the date of final
payment by the City under this Agreement, including auditable records pertaining
to jobs filled by third-party employers. If an andit has been initiated and audit
findings have not been resolved at the end of six (6) years, the records shall be
retained until resolution of the audit findings or any litigation which may be based
on the terms of this Agreement, at no additional cost to the City. '

(c) Upon demand, at no additional cost to the City, to facilitate the duplication and
transfer of any records or documents during the required retention period.

(d) To assure that these records shall be subject at all reasonable times to inspection,
_review, copying, or audit by personnel duly authorized by the City.

(e) At all reasonable times for as long as records are maintained, to allow persons
duly authorized by the City full access to and the right to examine any of the
Company’s contracts and related records and documents, regardless of the form in
which kept.- :

() To ensure that all related party transactions are disclosed to the City.

(g To include the aforementioned audit, inspections, investigations and record
keeping requirements in all subcontracts and assignments.

(h) To permit persons duly. authorized by the City to inspect and copy any records,
papers, documents, facilities, goods and services of the Company which are
relevant to this Agreement, and to interview any employees and subcontractor
employees of the Company to assure the City of the satisfactory performance of
the terms and conditions of this Agreement. Following such review, the City will
deliver to the Company a written report of its findings and request for
development by the Company of a corrective action plan where appropriate. The
Company hereby agrees to timely correct all deficiencies identified in the
corrective action plan. '

(i) If the result of any audit by the City establishes that the number of New Jobs,
number of Permanent Jobs, or amount of private capital investment has been
overstated by five percent (5%) or more, the entire expense of the audit shall be
borne by the Company. :

4] Additional monies due as a result of any audit or annual reconciliation shall be
paid within thirty (30) days of date of the City’s invoice.

k) Should the annual reconciliation or any audit reveal that the Company has
overstated the number of New Jobs, number of Permanent Jobs, or amount of
private capital investment, and the Company does not make restitution within
thirty (30) days from the date of receipt of written notice from the City, then, in
addition to any other remedies available to the City, the City may terminate this
Agreement, solely at its option, by written notice to the Company.
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13.21 Non-merger.

None of the terms, covenants, agreements or conditions set forth in'this Agreement shall
be deemed to be merged with any deed conveying title to the Project Parcel.

13.22 Exemption of City.

Neither this Agreement nor the obligations imposed upon the City hereunder shall be or
constitute an indebtedness of the City within the meaning of any constitutional, statutory or
charter provisions requiring the City to levy ad valorem taxes nor a lien upon any propetrties of
the City. Payment or disbursement by the City of any loan or grant amount hereunder is subject
to the availability of lawfully appropriated funds. If funds are not available pursuant to a lawful
appropriation thereof by the City Council, this Agreement shall be void and the City shall have
no further obligations hereunder. : -

13.23 Parties to Agreement; Successors and Assigns.

This is an agreement solely between the City and Company. The execution and delivery
hereof shall not be deemed to confer any rights or privileges on any person not a party hereto,
This Agreement shall be binding upon Company and Company’s successors and assigns, and
shall inure to the benefit of the City and its successors and assigns. However, Company shall not
assign, transfer or encumber its rights or obligations hereunder or under any document executed
in connection herewith, without the prior written consent of the City , which consent may be
withheld in the sole discretion of the City. ’

13.24 Venue; Applicable Law.

The rights, obligations and remedies of the parties specified under this Agreement shall
be interpreted and governed in all respects by the laws of the State of Florida. All legal actions
arising out of or connected with this Agreement must be instituted in thé Circuit Court of Duval
County, Florida, or in the Federal District Court for the Middle District of Florida, Jacksonville
Division. The laws of the State of Florida shall govern the interpretation and enforcement of this
Agreement. |

13.25 Civil Rights. |

The Company agrees to comply with all of the terms and requirements of the Civil Rights
Act of 1964, as amended, and the - Civil Rights Act of 1968, as amended, and the
antidiscrimination provisions of Chapter 126, Part 4, of the City Ordinance Code, and further
agrees that in its operation under this Agreement it will not discriminate against anyone on the
basis of race, color, age, disability, sex or national origin.

13.26 FKurther Assurances.
Company will, on request of the City,

(a) pfomptly correct any defect, error or omission herein or in any document
executed in connection herewith (collectively the “Project Documents”);
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G)] execute, acknowledge, deliver, procure, record or file such further instruments
and do such further acts deemed necessary, desirable or proper by the City to
carry out the purposes of the Project Documents and to identify and subject to the
liens of the Project Documents any property intended to be covered thereby, -
including any renewals, additions, substitutions replacements, or appurtenances to
the subject property;

(c) execute, acknowledge, deliver, procure, file "or record any documents or
instruments deemed necessary, desirable or proper by the City to protect the liens
or the security interest under the Project Documents against the rights or interests
of third persons; and o

(d)  provide such certificates, documents, reports, information, affidavits and other
instruments and do such further acts deemed necessary, desirable or proper by the
City to carry out the purposes of the Project Documents.

13.27 Exhibits.

In the event of a conflict between any provisions of this Agreement and any exhibit
attached to or referenced in this Agreement, the provisions of this Agreement shall govern.

13.28 Construction. ‘

All parties acknowledge that they have had meaningful input into the terms and
conditions contained in this Agreement. Company further acknowledges that it has had ample
time to review this Agreement and related documents with counsel of its choice. Any doubtful
or ambiguous provisions contained herein shall not be construed against the party who drafted
the Agreement. Captions and headings in this Agreement are for convenience of reference only
and shall not affect the construction of this Agreement.

13.29 Further Authorizations.

‘The parties acknowledge and agree that the Mayor of the City, or his designee, and the
City’s Corporation Secretary, or their respective designees, are hereby authorized to execute any
and all other contracts and documents and otherwise take all necessary action in connection with
this Agreement and the Resolution. '

13.30 Attorneys Fees.

Each party shall be responsible for its own attorneys’ fees and costs in connection with
any legal action related to this Agreement. '
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IN WITNESS ‘WI-IEREOF,» this Agreement is executed the day and year above written.

ATTEST: | ' CITY OF JACKSONVILLE
By, By:
James R. McCain, Jr. Alvin Brown, Mayor
Corporation Secretary Date:
WITNESS: : . RAILEX, LLC, a Delaware limited liability
company
By:
Print Name:____ Name:
' Its:
Date:
Print Name:
FORM APPROVED:

Office of the General Counsel
G:\Gov't Operations\Juliana\OED\RailEx\Railex Agreement v04 04-16-13 (0OGC).doc
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Encumbrance and funding information for internal City use:

Account.............. JXMS011JEEG ($1,600,000) and JXMS011JEQT
($341,000)

Amount..............$1.941.000

This above stated amount is the maximum fixed monetary amount of the foregoing
contract. It shall not be encumbered by the foregoing contract. It shall be encumbered by one
(1) or more subsequently issued check request(s) that must reference the- foregoing Contract.
All financial examinations and funds control checking will be made at the time such check
request(s) are issued.

In accordance with Section 24.103(e), of the Ordinance Code of the City of
Jacksonville, I do hereby certify that there is an unexpended, unencumbered and unimpounded
balance in the appropriation sufficient to cover the foregoing agreement; provided however, this
certification is not nor shall it be interpreted as an encumbrance of funding under this Contract.
Actual encumbrance[s] shall be made by subsequent check request[s], as specified in said
Contract.

Director of Finance
City Contract #

Contract Encumnbrance Data Sheet follows immediately.

G:\Gov't Operatiens\Juliana\OED\R=ilEx\Railex Agreement v04 04-16-13 (OGC).doc
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LIST OF EXHIBITS
Exhibit A JSEB Reporting Form

Exhibit B Community Service Commitment
Exhibit C Annual Survey

Exhibit D Job Report
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Q4o

Developer

Goal

Contact

Jacksonville Small and Emerging Business Program

Reporting Form’

Exhibit A

(1) AA - Africlan American

(2) Exampels: Masonry

HANA - Hispanic Asian Native American

Painting

WBE - Women

Site Clearing

Electrical

Exhibit B
Community Service Commitment

Railex anticipates becoming involved in the community; however, no specific initiatives have
been identified at this time. In their existing facilities the company is active in the local
Chambers of Commerce, supports the Latham, NY food bank providing weekly donations,
supports Feeding America, a nationwide effort to eliminate hunger in the US, provides
educational tours to school students educating them on the value of transportation in the
commerce system and how rail works. In 2005, Railex was recognized as the Corporation of the
Year in Schenectady County, New York for their business leadership and execution of
commitments made to the community. :
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Exhiblt C

Directions:  Please complete the form below as it relates

e to the project for which you received City or
Tt »
<S:‘i/_// 7 3 '/I/é ’ State assistance.
Ty .

Y
Where Florida Begins. Should you have any questions, please call
Jorina Jolly at (904) 630-5914.

OFFICE OF ECONOMIC DEVELOPMENT

Send completed form to:
. OED :
Finance and Compli
2012 Annual Survey oo Joffmn]o"; mplance
117 West Duval Street, Suite 275
Jacksonville, Florida 32202
Fax: (904) 630-2919
e-mail:jorinaj @coj.net

I. GENERAL INFORMATION

Company Name:

Mailing Address:

Primary Contact Name:

Primary Contact Title:

Phone:

Net New Jobs (subtract line [2] from line [1]):

" Average Wage of New Employees (excluding benefits): 5
Estimated cost of benefits as a percentage of Average Wage:

. CAPITAL INVESTMENT INFORMATION
Project to date as of 12/31/13:
Project Land Costs (313

Project Structure Costs [41 %
Project Equipment Costs [5)$
Other Costs 6%

Total Project Costs (sum [3] through [6]) 3
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Exhibit C

IV. ASSESSED PROPERTY VALUE
Assessed Value of Property on 2010 Duval County Property Tax Bill:
Real Property 7

Personal Property [8]%

Total of [7] & [8] $

V1. PLEASE PROVIDE INFORMATION REGARDING COMMUNITY SERVICE ACTIVITIES IN
WHICH YOU OR YOUR EMPLOYEES HAVE PARTICIPATED THIS PAST YEAR.

I hereby certify that the information in this Annual Survey and any ‘accompanying documents is true and correct to the best:
of my kmowledge; information and belief. (At least one signature to be from a Vice President or higher ranking officer or in
the case of an LLC, a manager or managing member.)

Contact Name: . Contact Name:
Contact Title: Contact Title:
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: ' JOB REPORT Scod completed form to;
Lo, '4/ . As of Deccmber 31 OED - Finance and Compliance
ﬂaé" e ¢/o Jorina Jolly
Where Florida Begins. 117 West Duval Street, Suite 275
Jacksonvilie, FL 32202
OvFICE OF ECONOMIC DEVELOPMENT Fax: (904) 630-1019

Emall: JorineJ@coj.nct

Company Nnme:
Reporting Date: Jobs Reported:
This form should be feted to d all Johs I d at the project loention as required in the Agreement. Tho top half of this form must be completed. The bottom half

can cither be completed with all required information or a report can be run from the company's HR system. Additionallya UCT-6 form for the fourth quarter of the year must
accompany this form Employees listed on this form must be on the Company's payroll as of December 31. The OED reserves the right to audit the Company's records to verify
the informatton included on this form and the accompanying UCT-6 form.

I hereby certify that the Informatlon in this Job Report and any accompanying documents is true and correct to the best of my knowledge, information and bellef. (At leastone -
signnture to be from  Vice President or higher ranking officer or In the case of an LLGC,a ger or ying ber)

Contact Name: Contnct Name:

Contact Titles - Contact itle:

Full-time
- Employce's City (FTY Part- Benefits?
Name . Social Security # . of Residence . Titte time (PT)? (Y/N)
John Doc 123-45-XXXX Jack ille . Manager FT Y

Average Wage: $
(of al employees listed)
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